Introduction

For a number of years restorative justice services have worked with young people referred to the
Children’s Reporter because of offending behaviour. These services have been recognised as a
valuable means of addressing offending by young people so referred, enabling young people to
address the harm caused by their offending.

Objective 4 of the National Standards for Scotland’s Youth Justice Services states that “every
victim of a young offender referred to the reporter on offence grounds will have the opportunity
to engage in a [restorative justice] scheme, where appropriate.”

The current developments associated with anti-social behaviour policy recognise the importance
of restorative justice services as one of a variety of approaches to prevent and respond to anti-
social behaviour by young people.

At this time there are no national guidelines regarding restorative justice services in the youth
justice system. This state of affairs is no longer appropriate given the increasing importance of
the services in relation to youth offending and due to the increasing number and variety of
services that exist across Scotland. Scotland’s Children’s Hearings System is a unique response
to youth offending and as such its relationship with restorative services needs to be set out and
developed.

The following documents are part of a suite of documents that will act as a definitive guide to
the principles and best practice for restorative justice services in the Children’s Hearings
System. They are the product of work undertaken by a group comprising representatives from
the Scottish Children’s Reporter Administration, practitioners from restorative justice services
across Scotland, a restorative justice consultant and the Scottish Executive. The Group
consulted with youth justice interests during the formulation of the documents.

The documents produced so far by the group include:

1. Statement of Principles on the Use of Restorative Justice Processes in the Children’s
Hearings System

2. Criteria for Referrals to Restorative Justice Services within the Children’s Hearings
System

3. Protocol for Referrals to Restorative Justice Services within the Children’s Hearings
System

A further document under development by the group to be added to this suite of documents
relates to best practice guidance for restorative justice services.

The documents relate to and compliment the Scottish Executive’s Guidelines for the Police on
Police Restorative Warnings in Scotland published in June 2004 that cover the restorative
warnings directed by the police in response to minor offending that does not require a referral of
the young person to the Children’s Reporter.

It is intended that the documents contained here and further documents produced will provide a
resource for those involved in the Children’s Hearings System and will ensure that services
available for children who offend are delivered with the necessary consistency and quality.

The Children’s Hearings System has a critical role to play in addressing youth offending and
restorative justice services have an important place in that, whether as the outcome of referral or
as part of a range of responses to the young person’s offending. These documents are a vital
contribution to that work.
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3. Protocol for Referrals to Restorative Justice Services within the
Children’s Hearings System

This protocol proceeds on the basis that what is offered by a Restorative Justice Service is a
service for the person responsible for an offence. Accordingly, the protocol adopts an approach
to such referrals that is similar to that adopted when a Reporter or Hearing makes a referral to
(i.e. requests a report from) other services, such as drug and alcohol projects or youth justice
teams.

Referrals by the Children’s Reporter

The following procedure is to be followed in relation to referrals from Children’s Reporters to
Restorative Justice Services (RJS):

1. Having received a referral in terms of section 52(2)(i) of the Children (Scotland) Act 1995,
the Reporter assesses that there is sufficient evidence that the person referred has committed
an offence(s).

2. At the Initial Decision stage the Reporter considers the reports to be requested in relation to
the person responsible for the offence (e.g. report from school, Initial Assessment Report or
Social Background Report). The reports should be submitted in the usual time-scales.

3. If the offence meets the agreed Criteria for a Referral to a Restorative Justice Service
(RJS), the Reporter should consider requesting a report from the RJS on the suitability of
the person responsible for participating in a restorative justice service in relation to the
offence(s). Such a report shall contain an assessment of the willingness of the young person
to engage with the RJS and his/her current motivation to change and willingness to co-
operate. The time-scale for submitting such a report shall be up to 20 working days from
the Reporter’s request. The Reporter shall have the option of requesting such a report in
addition to, or as alternative to, the reports mentioned in paragraph 2 above. (The decision
to request such a report from a RJS may be made after discussion with the RJS.)

4. In requesting a report from the RJS as described in paragraph 3, the Reporter shall provide
the RJS with the information regarding:

a. The age of the person responsible;

b. The name, address and, if possible, telephone details of the person responsible and his
or her parents or guardians;

c. The date, time and nature of the offence;
d. The existence and age of any co-accused;

e. The extent of any damage or harm caused to an identifiable person(s) and/or other
affected persons;

f.  Any risk factors associated with the person responsible and his or her family situation;

g. Involvement of social work or other relevant agencies, if known;



h. Any previous participation by the person responsible in any restorative process.

If the Reporter requests a report from both the RJS and an Initial Assessment Report (IAR)
or Social Background Report (SBR) from the local authority, he/she shall advise both the
RJS and the local authority of the fact that both reports have been requested with a view to
facilitating the co-ordination of work with the person responsible between the RJS and the
local authority. (It is recognised that they may be one and the same organisation).

If the Reporter requests a IAR or SBR from the local authority and that service feels that a
referral to a RJS may be appropriate, then the local authority may refer the person
responsible directly to the RJS for assessment. If the RJS assess that he/she is suitable for
participating in the restorative justice service, and is willing to participate, the RJS should
request details of the person harmed by the offence from the Reporter. Final Reports should
be sent to both the Reporter and the local authority.

a. If the RJS assess that the person responsible is suitable for participating in the
restorative justice service, and is willing to participate, the RJS may proceed to offer
that service, notwithstanding that the Reporter has not yet made his/her final decision.
In order to proceed with the service, the RJS should submit the report requested in terms
of paragraph 3 and request from the Reporter details of the person harmed by the
offence.

b. Within 3 working days of the request from the RJS, the Reporter shall write to the
person harmed offering them the opportunity to participate in the restorative justice
service. The letter will state that the Reporter will pass the name and address of the
person harmed to the RJS in order that the RJS may contact him/her, if the person
harmed has not contacted the Reporter within 5 working days of the letter being sent.
The letter will make it clear to the person harmed that if he/she does not want to
participate in the restorative justice service and do not want their details passed to the
RJS, then he/she should contact the Reporter within the 5 working day period.

c. If within 5 working days of the letter being sent, the person harmed does not contact the
Reporter to indicate that he/she does not consent to their details being passed to the RJS,
the Reporter shall provide the RJS with his/her name and address within 10 working
days of the original request by the RJS.

d. The form of the restorative justice service to be offered (e.g. restorative justice
conference, face-to-face meeting, shuttle mediation, or victim awareness) shall be
agreed between the person responsible, his/her parents, and the person harmed in
accordance with the Statement of Principles for the Use of Restorative Justice Processes
in the Children’s hearings system.

The Reporter should proceed to make a final decision in relation to the referral(s) in the
usual way, taking into account the reports received, in accordance with the Framework for
Decision-making by Reporters. For the avoidance of doubt, the Reporter retains all of
his/her statutory powers in relation to a final decision, notwithstanding that the person
responsible may have begun to participate with the RJS in relation to the offence(s). The
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Reporter should not keep a referral open whilst awaiting the outcome of the participation of
the person responsible with the RJS simply to see if the person responsible will co-operate.

If the Reporter’s Final Decision is not to arrange a children’s hearing as compulsory
measures are not required and the person responsible is to participate in the RIS, the
“Disposal” section of the Final Decision recorded in RAD should record “Restorative
justice” as being the Disposal Detail. The Reporter’s letter to the person responsible and
other relevant persons should make clear the importance of the person responsible
participating in the RJS.

If the Reporter’s Final Decision is to arrange a children’s hearing and the person responsible
has begun (or completed) work with the RJS in relation to an offence referred to the
hearing, the Reporter shall request a report from the RJS to be made available to the
children’s hearing.

If the Reporter’s Final Decision is not to arrange a children’s hearing, the RJS shall provide
a report to the Reporter at the conclusion of their work with the person responsible. The
final report provided by the RIS should give details regarding the work carried out with the
person responsible and his/her cooperation with that work. If the process has not been
completed within 12 weeks, then a brief interim report should be submitted.

The co-operation of the person responsible is critical to the service provided and any non-
co-operation subsequent to assessment, whilst impossible to completely prevent, must be
reviewed by the service providers. Any local pattern of this situation must be evaluated by
the service provider and Reporter to assess the quality of the assessment process, the service
itself and the Reporter’s decision-making. Over the first year of the operation of this
Protocol, SCRA will collate and produce a report on the co-operation of young people with
the service provided based upon the final reports provided by the RJS.

Referrals by Children’s Hearings

In most cases, a restorative justice service will have been considered and offered prior to a

hearing. However, if this has not happened, and a children’s hearing decide to refer a person

responsible for an offence to a RJS, then the following procedure is to be followed:

In cases where a person responsible has been referred to a hearing and has not yet
participated in a restorative justice service, the appropriateness of restorative justice would
normally be included in the assessment available to panel members. Where this is not the
case, then if the children’s hearing, when considering a person whose accepted or
established grounds for referral state that he/she has committed an offence, consider that a
referral to a RJS is appropriate, they may continue their consideration of the case and
request a report from the RJS on the suitability of the person responsible for participating in
a restorative justice service in relation to their offence(s). The Reporter should contact the
RIJS within 2 working days of the hearing. The time-scale for the RJS report shall be 20
working days.
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a. If the RJS assess that the person responsible is suitable for participating in the
restorative justice service, and is willing to participate, the RJS may proceed to offer
that service, notwithstanding that the children’s hearing has not yet made their final
decision. In order to proceed with the service, the RJS should contact the Reporter
requesting details of the person harmed by the offence.

b. Within 3 working days of the request from the RJS, the Reporter shall write to the
person harmed offering them the opportunity to participate in the restorative justice
service. The letter will state that the Reporter will pass the name and address of the
person harmed to the RJS in order that the RJS may contact him/her, if the person
harmed has not contacted the Reporter within 5 working days of the letter being sent.
The letter will make it clear to the person harmed that if he/she does not want to
participate in the restorative justice service and does not want his/her details passed to
the RJS, then he/she should contact the Reporter within the 5 working day period.

c. If within 5 working days of the letter being sent, the person harmed does not contact the
Reporter to indicate that he/she does not consent to his/her details being passed to the
RJS, the Reporter shall provide the RJS with their name and address within 10 working
days of the original request by the RJS.

d. The form of the restorative justice service to be offered (e.g. restorative justice
conference, face-to-face meeting, shuttle mediation, or victim awareness) shall be
agreed between the person responsible, his/her parents, and the person harmed in
accordance with the Statement of Principles for the Use of Restorative Justice Processes
in the Children’s hearings system.

On receipt of the report from the RJS, the hearing shall proceed to come to a decision in the
usual way. As the voluntary participation of a person responsible with a RJS is one of the
principles stated in the Statement of Principles for the Use of Restorative Justice Processes
in the Children’s hearings system, the hearing should be advised that it would be contrary to
those principles to make a condition of a supervision requirement regarding the
participation of a person responsible with the RJS.

At a subsequent review hearing the social background report should include information as
to the outcome of the involvement of a person responsible with the RJS.



